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NOTE
Lowering the Barriers to Employment of
the Handicapped: Affirmative Action Obligations Imposed on Federal Contractors
I.

Introduction

Race, color, religion, sex, national origin, and physical or mental
handicap all have something in common. Each is an illogical and often
illegal basis for discrimination by an employer. Although most of the legal
profession is aware of the impact Title VII of the Civil Rights Act of 19641
has had on discrimination by employers on the basis of race, color,
religion, sex, and national origin, not so well known is section 503 of the
Rehabilitation Act of 19732 and the role it plays in curbing discrimination
against the handicapped. This note provides an introduction to section 503
by reviewing the Act and its implementing regulations.
The Act, inter alia, requires federal contractors to "take affirmative
action to employ and advance in employment qualified handicapped
individuals." 3 This provision is no hollow statement of good intentions in
response to which the giving of mere lip service will suffice. Implementing
I. Civil Rights Act of 1964, Pub. L. No. 88-352, § 703, 78 Stat. 255 (amended by the
Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, § 8(a),(b), 86 Stat. 109, and
codified at 42 U.S.C. § 2000e-2 (Supp. 11 1973)).
2. Rehabilitation Act of 1973, Pub. L. No. 93-112, § 503, 87 Stat. 393 (codified at 29
U.S.C.A. § 793 (1975)).
3. Id. § 503(a) (codified at 29 U.S.C.A. § 793(a) (1975)). The import of the term
"affirmative action" is clarified by a look at its use in a related context-the hiring of women
and members of minority groups:
An affirmative action program is a set of specific and result-oriented procedures
to which a contractor commits himself to apply every good faith effort. The
objective of those procedures plus such efforts is equal employment opportunity. . . .An acceptable affirmative action program must include an analysis of
areas within which the contractor is deficient in the utilization of minority groups
and women, and further, goals and timetables to which the contractor's good faith
efforts must be directed to correct the deficiencies and, thus to achieve prompt and
full utilization of minorities and women, at all levels and in all segments of his work
force where deficiencies exist.
41 C.F.R. § 60-2.10 (1976). The regulations governing affirmative action toward the handicapped differ from the above excerpt in one important respect: they do not require contractors to establish specific goals and timetables or to undertake "utilization analyses." See note
61 infra. It is clear, however, that whether speaking about women and minority groups or
about the handicapped, "[tlhe obligation to take affirmative action imports more than the
negative obligation not to discriminate." Southern Ill. Builders Ass'n v. Ogilvie, 471 F.2d 680,
684 (1972).

regulations explicitly define the duties incumbent upon federal contractors
and arm the handicapped with far more than a slingshot with which to prod
a dilatory corporate Goliath. 4 Sanctions for a contractor's noncompliance
may include cancellation of all its federal contracts and a declaration of its
ineligibility for future government contracts. 5 It has been estimated that
"[m]ore than 275,000 companies and institutions, employing more than
one-third of the U.S. work force, are affected" by the Act and regulations. 6
Responsibility for enforcement has been vested in the Office of Federal
Contract Compliance Programs (OFCCP).7

"Recession-prompted job freezes" 8 and delays in the promulgation
and revision of regulations9 have slowed the implementation of section
503, saddling the project with an obscurity that did not plague earlier
affirmative action programs. Federal efforts to implement section 503 are
gathering momentum, however, and hopefully this latest of the affirmative
action programs will not long remain a stranger to the legal profession or
American industry.
II.
A.

Scope of the Affirmative Action Obligation
Beneficiaries of the Act

Under the Rehabilitation Act's broad definition of "handicapped
individual" as many as fifteen million Americans may have standing to
4. 41 C.F.R. Part 60-741 (1976) (issued at 41 Fed. Reg. 16147 (1976)). "The purpose of
the regulations . . . is to assure compliance with section 503 of the Rehabilitation Act of
1973." 41 C.F.R. § 60-741.1 (1976).
5. 41 C.F.R. § 60-741.27, .28, .31(1976). The regulations also provide for withholding
so much of the accrued payment due on the contract or any other contract" between the
federal government and the contractor "as necessary to correct any violations of the
provisions of the affirmative action clause." Id. § 60-741.28(c).
6. Lublin, Lowering Barriers,The Wall Street Journal, January 27, 1976, at 1, col. I
[hereinafter cited as Lublin].
7. 41 Fed. Reg. 16,148 (1976) (discussion of significant amendments to the existing
regulations-no. 12).
8. Lublin, supra note 6, at 1, col. 1.
9. Section 503(a) of the Rehabilitation Act directed the President "to implement the
provisions of this section by promulgating regulations within ninety days after the date of
enactment [September 26, 1973] of this section." In Executive Order No. 11,758,3 C.F.R. (Supp. 1975), issued January 17, 1974, President Nixon delegated his authority to prescribe
regulations implementing section 503 to the Secretary of Labor. The first set of regulations
appeared in the FederalRegisteron June 11, 1974(39 Fed. Reg. 20,566), and were effective on
that date. Thus, in violation of the ninety-day period prescribed by Congress, it was not until
almost eight and one-half months had passed that regulations were promulgated to implement
section 503.
Interested persons and groups were encouraged to submit comments on the regulations,
and it soon became clear that major revisions were needed. The Senate Committee on Labor
and Public Welfare noted in a letter to Secretary of Labor Peter J. Brennan: "In our view
these regulations represent a step backward from the purposes of section 503.
... August
21, 1972, in 4 U.S. CODE CONG. & AD. NEWS 6425 (1974). Congress made the next move. The
Rehabilitation Act Amendments of 1974, Pub. L. No. 93-516, § I I I(a), 88 Stat. 1619changed,
inter alia, the Act's original definition of "handicapped individual" to its present form. 29
U.S.C.A. § 706(6) (1975).
Proposed amendments to the initial set of regulations were finally published for comment
on August 29, 1975.40 Fed. Reg. 39,887. The regulations presently in effect were issued April
16, 1976, 41 Fed. Reg. 16,147, with an effective date of May 17, 1976-almost thirty-two
months after the enactment of section 503.

invoke its aid. '0 A "handicapped individual" is "any person who (A) has a
physical or mental impairment which substantially limits one or more of
such person's major life activities, (B) has a record of such impairment, or
(C) is regarded as having such an impairment.""I The definition of
"substantially limited," similarly broad, is found in the regulations: "[A]
handicapped individual is 'substantially limited' if he or she is likely to
experience difficulty in securing, retaining or advancing in employment
12
because of a handicap."
The Act limits the class entitled to benefit from employers' affirmative action obligations to "qualified handicapped individuals,"' 3 thus
bringing the element of employability into consideration. A "qualified
handicapped individual" is one "capable of performing a particular job,
with reasonable accommodation to his or her handicap."I4 This limitation
was added to the regulations "to assure that persons who are protected
under the Act are those qualified to work rather than those who qualify
5
solely to meet the definition of handicapped."'
B.

Affected Contractors and Their Obligations

To determine the extent of their affirmative action obligations,
10. Lublin, supra note 6, at 1, col. I (referring to Department of Labor estimate).
11. 29 U.S.C.A. § 706(6) (1975) (emphasis added). The same definition is given in the
regulations. 41 C.F.R. § 60-741.2 (1976). See also id. Part 60-741 Appendix A.
The Act's original definition of "handicapped individual" included only those persons
who could "reasonably be expected to benefit in terms of employability from vocational
rehabilitation services provided pursuant to [the Act]." Rehabilitation Act of 1973, Pub. L.
No. 93-112, § 7(6), 87 Stat. 361. The 1974 amendments to'the Act changed this unworkable
definition to its present form. See note 9 supra.
Congress' understanding of the definition of "handicapped individual" is expressed in
the legislative history of the 1974 amendments:
Clause (B) is intended to make clearer that the coverage of [section 503]. . .extends
to persons who have recovered-in whole or in part-from a handicapping condition, such as a mental or neurological illness, a heart attack, or cancer and to persons
who were classified as handicapped [either correctly or incorrectly] . . . but who
may be discriminated against or otherwise be in need of the protection of [section
503] ....

Clause (C) in the new definition clarifies the intention to include those persons
who are discriminated against on the basis of handicap, whether or not they are in
fact handicapped, just as Title VII of the Civil Rights Act of 1964 prohibits
discrimination on the ground of race, whether or not the person discriminated
against is in fact a member of a racial minority. This subsection includes within the
protection of [section 503] . . .those persons who do not in fact have the condition
which they are perceived as having, as well as those persons whose mental or
physical condition does not substantially limit their life activities and who thus are
not technically within clause (A) in the new definition. Members of both of these
groups may be subjected to discrimination on the basis of their being regarded as
handicapped.
The new definition applies to section 503 . . .in order to avoid limiting the
affirmative action obligation of a Federal contractor to only that class of persons
who are eligible for vocational rehabilitation services.
S. REP. No. 1297, 93d Cong., 2d Sess. (1974) (4 U.S. CODE CONG. & AD. NEWS 6389-90).
12. 41 C.F.R. § 60-741.2 (1976) (discussed under the definition of "handicapped
individual").
13. 29 U.S.C.A. § 793(a) (1975) (emphasis added).
14. 41 C.F.R. § 60-741.2 (1976). For a discussion of "reasonable accommodation," see
notes 67-75 and accompanying text infra.
15. 41 Fed. Reg. 16,148 (1976) (discussion of significant amendments to the existing
regulations-no. 3).

contractors must look both to section 503 of the Rehabilitation Act and to
the implementing regulations promulgated by the Department of Labor. 16
In short, all employers holding contracts "in excess of $2500, entered into
by any Federal department or agency for the procurement of personal
property and nonpersonal services (including construction)" have affirmative action obligations. 17 Identical duties are imposed on any employer
holding a subcontract in excess of $2500 that is necessary to the performance of a federal contract, or under which any portion of a prime
contractor's obligation to the government is assumed. 18
Contracts not exceeding $2500 are exempt, 19 as are contracts "performed outside the United States by employees who were not recruited
within the United States.' 20 The regulations further provide for special
handling of certain types of contracts. 21 For example,
waivers can be
obtained for contracts when national security 22 or "special circum24
stances in the national interest' 23 require the granting of exempt status.
1. The Affirmative Action Clause.-The Act itself commands only
that affected contracts "contain a provision requiring that, in employing
persons to carry out [the] contractthe [contractor] shall take affirmative
action to employ and advance in employment qualified handicapped
individuals.'"25 The implementing regulations, however, compensate for
16. See note 9 supra. To date, no case law exists either interpreting or applying the
legislative and administrative affirmative action provisions. This is largely a result of the
emphasis placed by the regulations on the informal resolution of disputes. See note 92 and
accompanying text infra. The unfavorable publicity that would undoubtedly accompany a
contractor's opposition to a handicapped individual's assertion of rights could also be a
contributing factor to this lack of case law.
17. 29 U.S.C.A. § 793(a) (1975). Although the regulations describe the affected contracts in slightly different terms, it is unlikely that they are inconsistent with the Act. They
read as follows, "The regulations in this Part apply to all government contracts and
subcontracts for the furnishing of supplies or services or for the use of real or personal
property (including construction) for $2,500 or more." 41 C.F.R. § 60-741.1 (1976). See also
id. § 60-741.2 (definitions of "government contract," "services," "modification," "person," "contracting agency" and "construction").
18. 29 U.S.C.A. § 793(a) (1975); 41 C.F.R. § 60-741.2 (1976) (definition of "subcontract").
19. The Rehabilitation Act and the regulations are slightly inconsistent on this point.
The Act expressly applies only to contracts "in excess of $2500." 29 U.S.C.A. § 793(a) (1975).
The regulations address themselves to contracts for "$2,500 or more," 41 C.F.R. § 60-741.1
(1976), and, at one point, when discussing the Act's coverage, describe only contracts "for
less than $2,500" as exempt. Id. § 60-741.3(a)(1). The Act, however, is of superior authority,
and employers holding contracts for exactly $2500 should not be subject to affirmative action obligations. Whatever the precise amount, it was chosen "because of the administrative difficulties associated with contracts involving less than that amount." S. REP. No. 318,
93d Cong., Ist Sess. (1973) (2 U.S. CODE CONG. & AD. NEws 2123).
20. 41 C.F.R. § 60-741.3(a)(3) (1976).
21. E.g., id. § 60-741.3(a)(2) (contracts and subcontracts for indefinite quantities);
-741.3(a)(5) (waivers for facilities not contributing to performance of the government contract-see notes 27-33 and accompanying text infra); -741.3(b) (waivers in the national
interest).
22. Id. § 60-741.3(b)(2). The determination of whether a contract is entitled to this
special exempt status is left solely to the head of the contracting agency. Id.
23. Id. § 60-741.3(b)(1). See 29 U.S.C.A. § 793(c) (1975) (legislative authorization for
waivers when "special circumstances in the national interest so require").
24. For the regulation of withdrawal of waivers, see 41 C.F.R. § 60-741.3(c) (1976).
25. 29 U.S.C.A. § 793(a) (1975) (emphasis added).

the Act's lack of detail by precisely delineating the manner in which
contractors will comply with the Act's directive to take affirmative
action. 26
The specific affirmative action provision that is to be included in
contracts subject to the Act is set forth verbatim in the regulations.27 On its
face, this "affirmative action clause" demands more of contractors than
would appear to be authorized by the Act, raising a question concerning its
validity. Contractors promise to exercise affirmative action not merely
when "employing persons to carry out [the] contract," as the Act
directs. 28 They promise rather to exercise affirmative action in allemployment practices and not to "discriminate against any employee or applicant
. . .because of physical or mental handicap in regard to any position for
which the employee or applicant for employment is qualified. "29 The
regulations further provide, however, that
It]he Director may waive the requirements of the affirmative
action clause with respect to any of a prime contractor's or
subcontractor's facilities which he or she finds to be in all
respects separate and distinct from activities of the prime contractor or subcontractor related to the performance of the contract or subcontract, provided that he or she also finds that such a

waiver will not interfere with or impede the effectuation of the
26. Many contractors have complained of overwhelming detail. The General Electric
Company, for example, complained of the proposed regulations issued August 29, 1975 (40
Fed. Reg. 39,887):
The regulations are more like a highly detailed instruction kit, than regulations for
the purpose of assuring compliance. They inject the government-and presumably
compliance officers-into the day-to-day management of a contractor's business to
an extent we have not seen before.
Comments of the General Electric Company, submitted to the United States Department of
Labor on the proposed rulemaking (Affirmative Action Obligations of Contractors) of August
29, 1975 [hereinafter cited as Comments on the proposed rulemaking]. See also Criticismsof
Proposed Rules for Handicapped,90 LAB. REL. REP. 347 (Dec. 15, 1975).
The National Association of Manufacturers complained similarly:
One of the pervasive characteristics evident in the proposed scheme of regulation is the enormous amount of detail set forth. The NAM finds that characteristic
objectionable. The Department [of Labor], in effect, is dictating to management the
details of running a business.
Comments of the National Association of Manufacturers on the proposed rulemaking, supra.
In response to such criticism the final regulations, which were issued April 16, 1976 (41
Fed. Reg. 16,147), often used the word "should" where the proposed regulations had used
"shall." E.g., compare 41 C.F.R. §§ 60-741.6(f)-(i) (1976) with 40 Fed. Reg. 39,890-91 (1975)
(proposed regulations §§ 741.5(g)-(k)).
27. 41 C.F.R. § 60-741.4 (1976). "[TIhe same clause will be utilized in all covered
contracts." 41 Fed. Reg. 16,148 (1976) (discussion of significant amendments to the existing
regulations-no. 4). Changes in the language of the affirmative action clause may be made
when necessary to properly identify "the parties and their undertakings." 41 C.F.R. § 741.21
(1976).
Failure to include the clause in a contract or subcontract covered by the regulations (or to
have a written contract) will not release the contractor from its affirmative action obligation.
The affirmative action clause is considered, as a matter of law, to be a part of every contract or
subcontract required by the Act and regulations to contain such a clause. Id. § 60-741.23. See
also id. § 60-741.22 (incorporation of the affirmative action clause and regulations by
reference).
28. See note 25 and accompanying text supra.
29. 41 C.F.R. § 60-741.4(a) (1976) (emphasis added).

Act. Such waivers shall be considered only upon the request of
the contractor or subcontractor.30

Thus, the Department of Labor has simply created a presumption that all
employees of a federal contractor are in some way engaged in furthering
performance of the federal contract. The burden of proving otherwise has
been given to the contractor. 3 Legal justification for this action exists in
the Act. Therein, the President is authorized to promulgate regulations
implementing section 503,32 implying delegation of the power to prescribe
all regulations necessary to effective enforcement. The massive task of
ascertaining which employees have an effect on the performance of a
particular federal contract would be beyond the capabilities of the Department of Labor. Forcing the Department to shoulder that task would have
33
rendered enforcement of section 503 impractical, if not impossible.
The remainder of the affirmative action clause consists of a series of
additional "promises" that further assure the contractor's compliance with
section 503. Specifically, the contractor agrees to:
(1) post in "conspicuous places" prescribed notices that state the
contractor's legal obligation to take affirmative action, and the
rights of handicapped employees and applicants for employment;34
(2) notify representatives of any labor union with which it has a
collective bargaining agreement or other contractual understanding that the contractor is bound by section 503 to take affirmative
action;

35

(3) include the provisions of the clause in all subcontracts or purchase
orders in excess of $2500, "so that such provisions will be
30. Id. § 60-741.3(a)(5). "The Director" is the Director of the Office of Federal
Contract Compliance Programs. Id. § 60-741.2. See generally note 7 and accompanying text
supra.
31. State and local governments escaped this burden of applying for waivers and
proving which of their subdivisions are wholly unrelated to the performance of a federal
contract. The regulations provide that the requirements of the affirmative action clause "shall
not be applicable to any agency, instrumentality or subdivision of such [state or local]
government which does not participate in work on or under the contract or subcontract." 41
C.F.R. § 60-741.3(a)(4) (1976). Thus, each "agency, instrumentality or subdivision" of a state
or local government is treated as a separate contractor in the determination of its affirmative
action obligation.
32. See note 9 supra.
33. In addition to the presumption that all employees of a federal contractor are in
some way engaged in furthering performance of the federal contract the regulations indulge in
a further presumption, which, unlike the first, is not rebuttable: every employee at a facility
engaged in federal contract work contributes to the performance of the federal contract.
Employees whose work can be proven to be wholly unrelated to the performance of a federal
contract remain covered by the Act if they work at a facility engaged in federal contract work.
Waivers can be obtained only for entire facilities and not for individual employees. Seenote 30
and accompanying text supra.This presumption, like the first, can be justified as necessary to
effective enforcement of the Act; without it, the section 503 program would be unmanageable. The paperwork alone would smother the project. See note 32 and accompanying text
supra.
34. 41 C.F.R. § 60-741.4(d) (1976).
35. Id. § 60 -741.4(e). See generally id. §§ 60-741.6(g)(6), .6(g)(7), .9 (other provisions
governing the contractor's relationship with labor unions).

binding upon each subcontractor or vendor";36 and
(4) take action against any subcontractor or vendor to enforce the
provisions of the affirmative action clause, when and as directed
by the Director of the Office of Federal Contract Compliance
37
Programs.
The contractor also promises to comply with all rules, regulations, and
orders issued by the Secretary of Labor pursuant to the Act. 8 This is an
important provision, because the regulations not only expand upon the
affirmative action clause, 39 but also impose additional duties on the
40
contractor and suggest methods of compliance.
2. Affirmative Action as Detailed in the Regulations.-The contractor must take affirmative action both to employ and to "advance in
employment" qualified handicapped individuals.4 The comprehensive
nature of this obligation is emphasized by the regulations. Therein,
contractors are compelled to take affirmative action "in all employment
practices ' 42 and "at all levels of employment, including the executive
level." 43 The term "all employment practices" is deemed to include, but
is not limited to, the following: hiring, upgrading, demotion or transfer,
recruitment, advertising, layoff or termination, rates of pay or other forms
44
of compensation, and selection for training, including apprenticeship.
Contractors are charged with ascertaining "whether their present
procedures assure careful, thorough and systematic consideration of the
job qualifications of known handicapped applicants and employees." ,45 A
primary thrust of the regulations, therefore, is to require the contractor to
conduct a complete evaluation of existing personnel processes 46 and
employment practices.4 7 The result should be a determination whether
these procedures provide the mandated affirmative action. A review of all
36. Id. § 60-741.4(f). See generally41 C.F.R. § 60-741.20(1976) (identical requirement);
29 U.S.C.A. § 793(a) (1975).
37. 41 C.F.R. § 60-741.4(f) (1976).
38. Id. § 60-741.4(b). See generallyid. § 60-741.2 (definition of "rules, regulations, and
relevant orders of the Secretary of Labor").
39. E.g., 41 C.F.R. § 60-741.6(e) (1976) (reduction by contractor of amount of compensation offered to a handicapped person because of any "disability income, pension or other
benefit the applicant receives from another source" expressly forbidden).
40. All of these additional duties flow from the broad affirmative action obligation
imposed on the contractor by the Act, and from the Department of Labor's power to
promulgate all regulations necessary to effective enforcement of the Act. See note 32 and
accompanying text supra.
41. 29 U.S.C.A. § 793(a) (1975).
42. 41 C.F.R. §§ 60-741.4(a), .6(a) (1976).
43. Id. § 60-741.6(a).
44. Id. §§ 60-741.6(a).
45. Id. § 60-741.6(b). An acceptable set of procedures is presented in the appendix to
the regulations for possible adoption by contractors. Id. Part 60-741 Appendix C. To the
extent that a contractor is forced to modify its present procedures to be compliant, "the
development of new procedures for this purpose" must be included in the prescribed
affirmative action program. Id. § 60-741.6(b). See generally notes 60-64 and accompanying
text infra.
46. 41 C.F.R. § 60-741.6(b) (1976).
47. Id. § 60-741.6(f).

employment records is suggested, though not compelled.4 8 This review is
intended to make the contractor aware of presently employed handicapped
individuals who are available for promotion and transfer and of "whether
49
their present and potential skills are being fully utilized or developed.'
Comprehensive preemployment physicals are expressly approved in
the regulations, provided the results are not used in a discriminatory
manner. 50 Contractors are, however, specifically ordered to establish and
adhere to, a schedule for the review of all physical or mental job
qualification requirements to ensure that, to the extent qualification requirements tend to screen out qualified handicapped individuals, they are job related and are consistent with business
necessity and the safe performance of the job. 5'

Moreover, whenever job qualification requirements become an issue in a
52
specific case, the burden of proving job-relatedness is on the contractor.
The contractor is encouraged to establish permanent internal procedures for the periodic evaluation of the effectiveness of ongoing affirmative action efforts, the identification of problem areas, and the assurance of
future compliance with the Act and regulations. 53 Accordingly, the regulations urge the contractor to designate a company executive to be director of
54
affirmative action. activities.
48. Id. § 60-741.6(f)(7).
49. Id. -[T]o ensure freedom from stereotyping handicapped persons in a manner
which limits their access to all jobs for which they are qualified," a review of "the total
selection process including training and promotion" is also urged upon the contractors. Id. §
60-741.6(i)(2). See also id. § 60-741.6(h)(3)(iv).
50. Id. § 60-741.6(c)(3). The proposed regulations of August 29, 1975 (40 Fed. Reg.
39,887) were interpreted by many contractors to prohibit the use of preemployment physical examinations. See, e.g., Comments of the National Association of Manufacturers on the
proposed rulemaking, supra note 26, at 5; Comments of United States Steel on the proposed
rulemaking, supra note 26, at 3. See also 40 Fed. Reg. 39,890, 39,891 (1975) (proposed
regulations, §§ 741.5(e), .6(e)). The contractors' criticism asserted that preemployment
physicals were a necessity. This argument eventually prevailed.
The regulations further provide that
Any contractor requiring a determination of an applicant's or employee's
handicap may require the applicant or employee to provide medical documentation
of the impairment or, in the alternative, may require the applicant or employee to
undergo a medical examination at the contractor's expense.
41 C.F.R. § 60-741.7(b) (1976). Medical information obtained by a contractor from documentation or a physical examination may be used only to determine whether an individual is
actually entitled to affirmative action and to aid in "proper job placement." Id. § 60-741.7(c).
51. 41 C.F.R. § 60-741.6(c)(1) (1976) (emphasis added). See id. § 60-741.6(c)(2). See also
id. § 60-741.6(i)(1). This schedule for reviewing mental and physical job qualification
requirements is to be included in the contractor's affirmative action program. Id. § 60741.6(c)(1). See generally notes 60-64 and accompanying text infra.
It is difficult to understand how a job qualification requirement that screens out
"qualified handicapped individuals" could ever be "job related" or "consistent with
business necessity." The screening out of "qualified handicapped individuals" cannot be
justified. These individuals are by definition "capable of performing a particular job." 41
C.F.R. § 60-741.2 (1976). To remove this inconsistency, the regulations should be amended
to focus the tests of business necessity and job-relatedness on those qualification requirements that tend to screen out handicapped individuals in general. A satisfactory version of
this regulation could be achieved by simply deleting the word "qualified" from the passage
quoted in the text.
52. 41 C.F.R. § 60-741.6(c)(2) (1976); 41 Fed. Reg. 16,148 (1976) (discussion of
significant amendments to the existing regulations-no. 6).
53. 41 C.F.R. §§ 60-741.6(f)(2), .6(h)(1)-(3) (1976). See generallyid. §§ 60-741.6(i)(2),(3),
(5).
54. Id. § 60-741.6(h). The regulations suggest that this individual "[s]erve as liaison
between the contractor and enforcement agencies." Id. § 60-741.6(h)(4).

Other regulatory provisions seek adherence to practices intended to
make contractor affirmative action instinctive and to develop an atmosphere conducive to willing fulfillment of affirmative action obligations. In
55
this vein, the contractor is urged to adopt aggressive recruiting activities
and to maintain and participate in training and counseling programs for the
handicapped. 56 To foster understanding and support among present personnel, and thereby encourage their cooperation and participation in the
contractor's efforts to meet its affirmative action commitment, great stress
is laid upon the internal dissemination of the employer's policies and
obligations.5 7 External dissemination of company objectives to encourage
public response and to inform the handicapped of their rights is also
recommended, 58 as is the establishment of contacts withith local organiza59
tions that serve the handicapped.
An additional burden is imposed upon employers who hold a government contract of $50,000 or more and have fifty or more employees.
Contractors falling into this class must "prepare and maintain an affirmative action program at each establishment.' '60 The "policies, practices and
procedures" by which the contractor intends to fulfill its affirmative action
obligation are to be set forth in this program. 6' The program must be made
55. Id. § 60-741.6(f), .6(f)(3)-(6), .6(f)(8)-(10), .6(i)(4), .6(i)(7), .8 (1976). The recommendations concerning recruitment, outreach and internal administration are similar to duties
imposed by the OFCCP's "Revised Order No. 4" in the context of minority group and sex
discrimination. 41 Fed. Reg. 16,148 (1976) (discussion of significant amendments to the
existing regulations-no. 6). See 41 C.F.R. Part 60-2 (1976).
56. 41 C.F.R. §§ 60-741.6(h)(7), .6(i)(8), .6(i)(9) (1976). See generally id. § 60-741.60)
(contracts with sheltered workshops).
57. 41 C.F.R. §§ 60-741.6(f)(1), .6(f)(3), .6(g)(l)-(10), .6(h)(1), .6(i)(5) (1976).
58. Id. §§ 60-741.6(f)(8), .6(f)(9), .6(h)(l), .6(i)(6).
59. Id. §§ 60-741.6(0)(6), .6(h)(5), .6(i)(8).
60. Id. § 60-741.5(a). This program must be prepared within 120 days of the commencement of a federal contract. Id.
61. Id. See notes 45 and 51 supra for examples of items that must be included in a
contractor's affirmative action program.
Unlike the affirmative action programs established for women and minority groups,
those designed to benefit the handicapped need not contain numerical hiring goals and
timetables. See note 3 supra. Moreover, contractors need not worry about the future
imposition of hiring quotas since the problem of discrimination against the handicapped is
inherently unsuited to a quota-type solution. Any attempt to analogize between discrimination against the handicapped and discrimination against minority groups or women collapses
completely when the comparison focuses on the basis for discrimination against each of these
groups. Unlike the terms "blacks" and "females," in a discriminatory context the term
"handicapped individuals" does not denote a homogeneous group.
If, for example, a federal contractor is told to fill a certain percentage of its openings with
handicapped workers, or to hire a certain number of handicapped persons within the next
year, it might attempt to meet its quotas by hiring only amputees. Applicants with a different
type of handicap would be rejected on discriminatory grounds. This approach to affirmative
action fails to eliminate the primary evil-discrimination. An affirmative action program that
works only for certain types of handicapped individuals is of little value. Nor does the solution
lie in a more detailed quota system. Telling the contractor to hire six blind individuals, eight
single amputees and one double amputee within the next year will still leave many of the
handicapped without employment opportunities. Suppose the first ten qualified applicants
are blind. Are the last four to be turned away? This approach, besides being unworkable,
relegates the handicapped to a less than human status.
The best approach is that utilized in the existing set of regulations. Each handicapped
applicant or employee is entitled to affirmative action. None is to be discriminated against.
Each person's situation is considered individually, with all its unique characteristics entering

available to employees and applicants for inspection upon request.62 These
individuals are also entitled to notice of "any significant changes in
procedures, rights or benefits" that result from the required annual review
and update of the program. 63 The burdens of complying with the affirmative action program requirements are eased by a provision that allows the
program for the handicapped to be integrated with a contractor's other
64
affirmative action programs.
Although the regulations, through suggestions and commands, often
detail what would constitute affirmative action, the adequacy of a particular contractor's efforts will depend upon all the circumstances. 65 Especially
important are the contractor's size and resources and the extent to which its
existing practices are adequate. 66
3. Reasonable Accommodation.-The most controversial duty
imposed on the contractor is to make a "reasonable accommodation to the
physical and mental limitations of an employee or applicant.' '67 To
appreciate this requirement, one must remember that a contractor's duty
of affirmative action extends only to "qualified handicapped individuals" 68 -those "capable of performing a particular job, with reasonable
accommodation to [their] handicap."69 Possible accommodations might
include the following: replacement of stairs with ramps to provide access
for wheelchairs; lowering drinking fountains and widening restroom toilet
stalls for the benefit of employees confined to wheelchairs; acquisition of
new or modification of old equipment; job restructuring-in short, anyinto the determination of whether he or she is a "qualified handicapped individual" and
thereby entitled to affirmative action. Not even a company with a work force of ninety-nine
percent handicapped persons is free to reject a qualified applicantbecause of a handicap. The
contractor's duty to take affirmative action arises anew with each applicant. Past actions are
irrelevant. No room for discrimination exists under the present regulations.
62. 41 C.F.R. § 60-741.5(d) (1976). "The location and hours during which the program
may be obtained shall be posted at each facility." Id.
Contractors are also required to "invite all applicants and employees who believe
themselves covered by the Act and who wish to benefit under the affirmative action program
to identify themselves to the contractor.9 Id. § 60-741.5(c)(1). This provision was added in
response to comments that "pointed out that it was difficult to determine which individuals
were entitled to affirmative action." 41 Fed. Reg. 16,148 (1976) (discussion of significant
amendments to the existing regulations-no. 5). An example of an acceptable form for this
invitation is set forth in the appendix to the regulations. 41 C.F.R. Part 60-741 Appendix B.
See note 70 infra.
63. 41 C.F.R. § 60-741.5(b).
64. Id. § 60-741.5(a).
65. Id. § 60-741.6(f).
66. Id.
67. Id. § 60-741.6(d).
68. See note 13 and accompanying text supra.
69. 41 C.F.R. § 60-741.2 (definition of "qualified handicapped individual") (emphasis
added). Assume the hypothetical case of Mary Jones, who, because of a handicap, would
normally be unable to perform adequately at job X. Assume further that Mary applies for job
X when an opening occurs. If a reasonablemethod of accommodating her mental or physical
limitations that would allow her to capably perform job X is suggested, she would be entitled
to affirmative action.
Undoubtedly, a handicapped individual who is capable of performing a particular job
without the aid of an accommodation must be accorded the status of a "qualified handicapped
individual."

thing that might reasonably be done to enable handicapped individuals
adequately to perform jobs that would otherwise be beyond their
70
capabilities.
A contractor's duty to accommodate lies dormant until activated by
the needs of a specific handicapped employee or applicant. Those needs
dictate the accommodations to be considered. 7' The key determination,
whether a particular accommodation is reasonable, can be made only in the
context of a given fact situation. Among the factors that would enter into
such a determination are size and resources of the contractor, financial cost
of the accommodation, and business necessity. 72 Only by demonstrating
that each of the possible accommodations "would impose an undue
hardship on the conduct of [its] business" can a contractor relieve itself of
the duty to accommodate .3 Although the business community has expressed fear that compliance with the reasonable accommodation requirement may be financially burdensome, 7 these fears have had no factual
75
basis thus far.
III.

Procedures for the Investigation of Contractor Violations

A.

Methods of Discovering Violations
The contractor's obligation to make reasonable accommodations will

70. As explained in note 62, supra, a contractor is required to invite all applicants and
employees who wish to benefit from the contractor's affirmative action program to identify
themselves to the contractor. Appendix B to the regulations contains an example of an
acceptable invitation, and its language offers insight into the Department of Labor's understanding of reasonable accommodation:
If you are handicapped, we would like to include you under the affirmative
action program. It would assist us if you tell us about (I) any special methods, skills
and procedures which qualify you for positions that you might not otherwise be able
to do because of your handicap, so that you will be considered for any positions of
that kind, and (2) the accommodations which we could make which would enable
you to perform the job properly and safely, including special equipment, changes in
the physical layout of the job, elimination of certain duties relating to the job, or
other accommodations.
41 C.F.R. Part 60-741 Appendix B (only a portion of the sample invitation is reproduced).
71. The proposed set of regulations (issued August 29, 1975, 40 Fed. Reg. 39,889, §
741.4(a)) were
amended to delete the requirement that contractors provide in the affirmative action
program some examples of accommodations which may be necessary. The comments pointed out that it is very difficult for contractors to know in advance what
accommodations may be required for specific employees.
41 Fed. Reg. 16,148 (1976) (discussion of significant amendments to existing regulations-no.
8).
72. 41 C.F.R. § 741.6(d) (1976).
73. Id.
74. Lublin, supra note 6, at 26, col. 2 (remarks of Richard B. Berman, Director of Labor
Law for the U.S. Chamber of Commerce); Comments of the National Association of
Manufacturers on the proposed rulemaking, supra note 26, at 4-5.
75. David Brigham, an administrator of the section 503 program, has remarked, "Ijust
haven't found many places where contractors have in any way been stretched to provide
accommodation." Lublin, supra note 6, at 26, col. 2.
The concept of "reasonable accommodation" is not a new one to most federal contractors. Another regulation of the OFCCP requires employers to reasonably accommodate "the
religious observances and practices of an employee or prospective employee" unless the
employer demonstrates that "undue hardship on the conduct of [its] business" would result.
41 C.F.R. § 60-50.3 (1976).

be enforced primarily by the handicapped individual himself. By filing a
complaint he will trigger an investigation into the contractor's affirmative
action effort by the Office of Federal Contract Compliance Programs or
76
a government contracting agency designated by the Director of OFCCP.
This investigative process may result in the imposition of sanctions against
the contractor. 77 A complaint alleging a violation of the contractor's
obligation to take affirmative action focuses the government's inquiry on
the individual's specific disabilities and the employer's response to them.
The "reasonable accommodation" standard 78 will be applied to determine
the adequacy of that response.
The section 503 program relies on complaints from individuals
suffering the effects of discrimination to initiate the investigative process
since the extent of the duty to make reasonable accommodations is
established by the nature of his or her disability rather than by objective or
independently assessable criteria. 79 Monitoring a contractor's willingness
to make reasonable accommodations in hiring the handicapped is impossible outside the context of these subjective circumstances. The past hiring
practices of a contractor are irrelevant because the issue under the Rehabilitation Act is his obligation to take affirmative action by hiring the
handicapped whenever a handicapped individual can meet the job qualifications through reasonable accommodations. The obligation to take affirmative action and to make reasonable accommodations arises anew with
respect to each handicapped applicant or employee. The employer's
previous outstanding efforts, therefore, would theoretically not be a
consideration.
B.

Complaint Initiation

The simplicity of the complaint procedure emphasizes its primary
function as a trigger for the investigation of a contractor. The required
format of the complaint is clearly set forth in the regulations:
(1) Name and address (including telephone number) of the complainant, (2) name and address of the contractor or subcontractor
who committed the alleged violation, (3)a description of the act or
acts considered to be a violation, (4) a signed statement that the
76. 41 C.F.R. § 60-741.26(e) (1976). The Director of the OFCCP is an official of the
Department of Labor, under the Assistant Secretary for Employment Standards. The office
of Federal Contract Compliance Programs conducts "the Government's program to achieve
nondiscrimination in employment by Government contractors and subcontractors .
UNITED STATES GOVERNMENT MANUAL 1975/1976 342 (1975).

77. 41 C.F.R. § 60-741.28. Sanctions include withholding of progress payments from
the contractor, termination of his contract, and debarment from future federal contracts. Id.
78. See notes 67-75 and accompanying text supra.
79. Compliance reviews of a federal contractor's affirmative action program to be
conducted by the Department of Labor on a regular basis have been proposed as an additional
enforcement tool for the section 503 program. Although the present regulations fail to make
any specific provisions for government-initiated inquiries into a contractor's compliance,
they do assign contracting agencies of the government the responsibility "to provide the
Director with any information which comes to its attention that the contractor is not in
compliance." 41 C.F.R. § 60-741.24(a) (1976).

individual is handicapped or has a history of a handicap or other
documentation of impairment or was regarded by the contractor
as having an impairment, and (5) other pertinent information
available which will assist in the investigation and resolution of
the complaint, including the name of any known federal agency
with which the employer has contracted. 80
The complaint must be written, 81 but the absence of any of the required
elements will not defeat the jurisdiction of the Director of OFCCP or the
investigating agency, nor will it affect the validity of the complaint. 82 The
complainant will have at least sixty days to comply with a request for
additional information to avoid the closing of his case. 83 The handicapped
individual or his representative must file the complaint within 180 days of
the alleged violation.84 The Director of the OFCCP, however, has author85
ity to extend the filing period "for good cause shown."
All complaints must first be filed with the Director of OFCCP,86 who
bears the ultimate responsibility for investigation and evaluation of a
contractor's performance under the Regulations. 87 The Director may,
however, designate an investigating agency outside of the Department of
Labor to handle a particular complaint investigation.88 Typically, the
investigating agency designated would be the federal contracting agency
dealing with the particular contractor.
If the complainant is presently employed by a contractor alleged to be
in violation of the affirmative action clause of his contract and that
employer has an applicable internal review procedure, the complaint will
then be referred to the contractor for processing.8 9 If the result of the
internal review procedures is not satisfactory to the employee, or the
internal review is not completed within sixty days, the Director or the
9
designated agency is authorized to conduct a prompt investigation. 0
Complaints by job applicants and by employees to whom internal grievance procedures are not available will be handled directly by the Depart91
ment of Labor or by the designated government contracting agency.
80. Id. § 60-741.26(c). The complaint must be accompanied by "a signed statement
specifying the handicapping impairment or situation." Id. § 60-741.7(a).
81. Id. § 60-741.26(a).
82. The duty to review complaints for completeness and to request additional information is placed on the Director or the investigating agency. Id. § 60-741.26(d).
83. Id.
84. Id. § 60-741.26(a).
85. Id.
86. Id.
87. Id. § 60-741.25.
88. Id. § 60-741.26(f). "Agencies shall conduct investigations of complaints in accordance with specific requests of the Director." Id.
89. Id. § 60-741.26(b).

90.

Id.

91. This is inferred from the fact that in the present regulations the additional sixty day
waiting period is imposed on only one category of complainant. Id. The remainder of the
complaints are subject to provisions that call for prompt investigation of each complaint. Id. §
60-741.26(e).

C. Investigation and Formal Hearing
The central focus of complaint investigation is the informal conciliation effort to be undertaken by the investigator: "In every case where any
complaint investigation indicates the existence of a violation of the
affirmative action clause or these regulations, the matter should be resolved by informal means.

.

.

whenever possible.'"92 The investigator is

free to select the method to be used, including conciliation and persuasion. 93 The only duty formally prescribed by the regulations is to develop a
complete case record consisting of the following:
(1) Name and address of each person interviewed, (2) a summary
of his or her statement, (3) copies or summaries of pertinent
documents, (4) a narrative summary of the evidence disclosed in
the investigation as it related to each charge, and (5) recommended findings and resolution.94
It is at this initial dispute resolution level that the majority of
complaints will be resolved. The informal conciliation efforts of the
investigator will delineate the extent of the contractor's obligation to
"make a reasonable accommodation to the physical and mental limitations
of an employee or applicant." 95
The complainant's only avenue of appeal from the investigator's
determination is to request the Director of the OFCCP to review the
matter.9 6 In his discretion the Director may conduct further investigations
or hold formal hearings. 97 A request for review is essential to the handicapped individual who wishes to preserve his right to later seek review of
the agency's action by a federal court. 98
A contractor's commitment to take corrective action, which may be
made as part of an informal settlement, is subject to automatic review by
the Director. Settlements reached by means of informal conciliation efforts
must delineate specific proposals for the contractor to meet. 99 All settlements must be approved by the Director before the contractor can be found
1
in compliance with the regulations. 00
A contractor's right to a formal hearing is much broader than that of
the handicapped individual. Following the investigative stage, only the
contractor has a right to a formal hearing if the matter is not resolved. ' 0 '
The contractor also has a right to a formal hearing when the contracting
agency or the OFCCP proposes the imposition of sanctions.' 02 A com92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.

Id.§ 60-741.28(a).
Id. § 60-741.26(g)(2), .28(a).
Id. § 60-741.26(e).
Id.§ 60-741.6(d).
Id.§ 60-741.26(g)(I).
Id.§ 60-741.25.
See notes 122-25 and accompanying text infra.
41 C.F.R. § 60-741.26(g)(2) (1976).
Id.
Id.§ 60-741.26(g)(3), .29(a)(I).
Id. § 60-741.29(a)(2), (3).

plainant, however, may obtain a formal hearing only in the discretion of the
Director of the OFCCP. 103 All formal hearings conducted by the OFCCP
will be governed by uniform procedures established by that agency. 10 If a
formal hearing is conducted by a contracting agency designated to conduct
the investigation, it must comply with details of notice and due process
specified by the regulations.' 05 These take precedence over the agency's
uniform hearing procedures. 106
The mandatory notice provisions deal entirely with the contractor's
rights. A contractor must first be provided with a written notice of
"proposed action for noncompliance. "107 The notice must include, inter
alia, "a short and plain statement of the matters furnishing a basis for the
action for noncompliance."1 08 Within fourteen days of the receipt of such
notice, the contractor must respond in detail to the allegations contained in
the notice and request a hearing. 10 Matters set forth in the written notice
that are not specifically denied in the contractor's answer "shall be deemed
admitted."" 0 If no issues of law or fact are raised by the answer, or a
request for a hearing is not included, the Director or the agency head
proposing the sanctions may act without a hearing."'
When a hearing is requested, the contractor must be given "reasonable notice" of the time, place and nature of the hearing. 2 Hearings are
held before a hearing officer designated by the agency responsible for
conducting the hearing. 1 3 Parties may be represented by counsel and will
have "a fair opportunity to present evidence and argument, and to
cross-examine. "114 The hearing officer's proposed findings and conclusions must be made "upon the basis of the record."".5 All parties must "be
furnished with copies of the hearing officer's recommendations, and shall
be given an opportunity to submit their views." 116 The Director or the
agency head will then render a decision based on the recommendations of
the hearing officer and any post-hearing views submitted by the parties.
Decisions by the agency head to take action for nonperformance or to
7
refrain from such action are not final until approved by the Director. "t
103. Id. § 60-741.25.
104. Id. § 60-741.29(b)(1). For simplicity, in both the drafting of the regulations and the
operation of the OFCCP, the hearing procedures contained in.41 C.F.R. Part 60-30 are utilized
for all compliance programs monitored by the OFCCP.
105. Id. § 60-741.29(b)(2).
106. Id.
107. Id. § 60-741.29(b)(2)(i).
108. Id.
109. Id.
110.

Id.

111.
113.

Id. § 60-741.29(b)(2)(iii).
Id. § 60-741.29(b)(2)(ii).
Id.

114.
115.

Id.
Id.

112.

116. Id. § 60-741.29(b)(2)(iv).
117. "No decision by the head of the agency, or his or her representative, shall be final
without the prior approval of the Director." Id.

Even these procedural details, however, have failed to meet all of the
objections to the proposed regulations raised by contractors concerning the
adequacy of the notice provisions during the investigation phase. 1 18 For
example, no provision is made for notifying the contractor that a review by
the Director has been requested by the complainant at the completion of the
informal conciliation efforts. " 9 This lack of notice could foreclose effective input by the contractor early in the review process, inhibiting its ability
to respond adequately to the allegations in the complaint. It will also hinder
efforts by a contractor to influence the Director's exercise of discretion in
deciding what type of review, if any, to grant the complainant.
IV.

Access to the Courts

Unlike Title VII of the Civil Rights Act, which authorizes court action
by the Equal Employment Opportunity Commission when an employer is
engaging in discriminatory practices, 120 section 503 of the Rehabilitation
Act contains no reference to any type of court action. Instead, the
regulations implementing se6tion 503 clearly indicate that the emphasis
will be on informal "conciliation and persuasion.' 21 As a result, the
handicapped will not have immediate access to the courts to enforce their
rights under the Act.
More significant than the Act's failure specifically to provide for
judicial review is its failure to preclude review. Since almost all administrative action is presumptively subject to judicial review, 122 an appeal to a
federal district court by either a complainant or contractor will generally be
permitted from the administrative agency's final resolution. For a handicapped individual, final resolution occurs when his requests for review are
fully processed. For a contractor, final resolution occurs only after the
hearings on the imposition of sanctions are completed. Either party seeking
judicial review must overcome the traditional hurdles limiting judicial
review of agency action. Questions of standing,123 exhaustion of administrative remedies 124 and ripeness' 25 are likely to be the most troublesome.
Two other factors may further limit a handicapped person's access to the
118. See, e.g., Comments of the National Association of Manufacturers on the proposed
rulemaking, supra note 26, at 8-9. "Additionally, the complaint procedure contains inadequate notice provisions. . . .There is also no provision that the contractor be notified of a
complainant's decision to appeal to the Assistant Secretary [Director, in regulations as
adopted] requesting assumption of jurisdiction." Id.
119. 41 C.F.R. § 60-741.26(g)(1) (1976). From an initial decision either that no violation
has been committed or that no action will be taken against a contractor for its violation, the
complainant has thirty (30) days within which to file a request for review by the Director.
120. 42 U.S.C. § 2000(e)-5(f)(l) (Supp. II, 1972).
121. See notes 92-93 and accompanying text supra.
122. The decisions of the 1958-1970 period fit reasonably well the idea of a
presumption of reviewability that may be rebutted by affirmative indication of
legislative intent in favor of unreviewability, or by some special reason for unreviewability growing out of the subject matter or the circumstances.
K. DAVIS, ADMIN. LAW TREATISE § 28.07, at 945 (Supp. 1970).
123. See 3 K. DAVIS, ADMIN. LAW TREATISE §§ 22.01-.18 (1958).
124. See id. §§ 20.01-.10.
125. See id.§§ 21.01-.10

courts by inhibiting attempts to retain counsel. Nowhere in the Act or
regulations is provision made for recovery of attorney's fees. More
significantly, the Act fails to provide for recovery of back pay. The
combination of these two omissions will force many handicapped individuals complaining of discrimination to rely on publicly financed legal aid
services or the assistance offered by organizations serving as advocates of
the rights of the handicapped.
Of significance to both parties and of importance in assessing positions during negotiations is the extent to which courts will review an
agency determination that a particular accommodation is or is not "reasonable." The question of reasonableness could be characterized as a question
of law rather than fact, thereby freeing the courts to substitute their own
judgment for that of the program administrator. Typically, a certain
amount of deference is given to the agency determination by the courts in
recognition of the agency's expertise in such matters. Nevertheless, the
degree of deference to be given the agency's decision in section 503 cases
remains undetermined since no section 503 cases have been presented to
the courts.
V.

Conclusion

The section. 503 program is one more step in the effort to ensure
maximum utilization of our nation's human resources. The impact of the
regulations on employment opportunities for handicapped individuals will
be seen in a trend toward more liberal physical standards for employment
and a new attitude in hiring practices.' 26 Industry must accept the challenge
of section 503 to reevaluate their stereotypes of the handicapped and profit
from the skill and reliability of handicapped workers. The obligation to
reasonably accommodate an individual's handicaps, coupled with the
threat of sanctions for noncompliance, should spur more federal contractors to greater efforts in this area. 127
The regulations enforcing section 503 lower some barriers to employment of the handicapped. The inertia of industry, however, will be
overcome only by the initiative of the individual employee who seeks to
take his place in the labor force by asserting his statutory rights. Currently,
the Labor Department is leading the effort to make the handicapped aware
of their newly gained rights by conducting an active information program
through its regional section 503 specialists. 128 Thus, the keys to the success
126. "Because of Section 503, many concerns are reviewing their hiring practices. This
often means taking a second look at physical requirements." Lublin, supra note 6, at 1, col. I.
127. Early indications are that employers are responding to the section 503 program:
"Now, concerns are starting to explore their whole range of jobs, finding ways that disabled
employees might perform them with minor changes in hours or duties." Lublin, supra note 6,
at 26, cot. I.
128. Interview with Michael Lodge, Deputy Director, Section 503 Program, Office of
the Assistant Secretary for Employment Standards, in Washington, D.C., March 4, 1976.

of the section 503 program are informed handicapped individuals and a
militant attitude on their part in seeking enforcement of contractor affirmative action obligations.
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